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STATEMENT OF JURISDICTION
Appellee/Respondent Employers' Reinsurance Fund ("ERF") agrees with
Appellant Denny Carradine that this Court has jurisdiction pursuant to Utah Code
Annotated section 78A-4-103 (2010).
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
1.

Issue: Whether the Utah Labor Commission ("Labor Commission")

properly rejected Mr. Carradine's untimely attempts to present evidence purportedly
establishing that the date of Mr. Carradine's last gainful employment occurred in 1992
rather than in July 2000 where: (a) Mr. Carradine represented in writing and through
counsel that he was employed through July 2000 and was claiming benefits from that
date; (b) Administrative Law Judge Deidre Marlowe (the "ALJ") issued several orders
over the course of three years which included the finding that Mr. Carradine "last worked
sometime in July 2000 and a more precise date was not put into evidence"; (c) for three
years, Mr. Carradine failed to object to the finding or present evidence of a different or
more precise date to the ALJ; and (d) Mr. Carradine failed to establish that new evidence
or changed circumstances existed that would justify reopening the hearing.
Standard of Review and Preservation: ERF agrees with the standard of
review assumed by Mr. Carradine. ERF agrees that this issue was preserved below.
2.

Issue: Whether the Labor Commission properly determined that Mr.

Carradine's last date of gainful employment occurred in 2000 where the Labor
Commission's finding was based on Mr. Carradine's own representations and Mr.
Carradine's submission of evidence to contradict that finding was untimely.
1
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Standard of Review and Preservation: ERF agrees with the standard of
review set forth by Mr. Carradine. ERF agrees that this issue was preserved below.
STATEMENT OF THE CASE
I.

Nature of the Case

This case arises from Mr. Carradine's claim for permanent total compensation. At
issue is the date of Mr. Carradine's last gainful employment. Throughout this case Mr.
Carradine has alleged that he was gainfully employed until approximately July 2000. Mr.
Carradine changed course after four years, however, and now alleges that his last gainful
employment occurred in 1992.
Mr. Carradine was injured in an industrial accident in 1988. He received an award
of temporary and permanent compensation benefits in 1992. In 2005, Mr. Carradine filed
a new Application for Hearing requesting additional compensation. In support of that
claim, Mr. Carradine alleged that he had last worked sometime in 2001. At a hearing on
Mr. Carradine's application, counsel for Mr. Carradine represented that Mr. Carradine
last worked in July 2000 and was claiming entitlement to benefits from that date. The
ALJ found that Mr. Carradine "last worked sometime in July 2000 and a more precise
date was not put into evidence."
Mr. Carradine's claim was later dismissed without prejudice and he filed a new
Application for Hearing in 2007. Knowing that the ALJ had previously found that he
worked through July 2000, Mr. Carradine again alleged in his application that he was
employed until approximately 2001. The ALJ issued several more substantive orders
2
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over the course of the proceedings each containing the finding that Mr. Carradine last
worked in July 2000. Mr. Carradine did not object to any of the findings or attempt to
present any evidence of a different date.
After the ALJ issued her final ruling, Mr. Carradine sought for the first time to
introduce evidence that he had not been employed since 1992, in direct contradiction of
his earlier representations upon which each of the parties, the ALJ, and the Labor
Commission had relied. The ALJ and Labor Commission held that Mr. Carradine failed
to show that the evidence was new or could not have been presented previously and
refused to admit it. The Labor Commission properly rejected Mr. Carradine's request
that he be allowed to impeach his own evidence with evidence that he could and should
have presented from the beginning of this case.
II.

Course of Proceedings and Disposition Below

Mr. Carradine filed an "Amended Application for Hearing" with the Utah
Industrial Commission in July 1990, seeking compensation for injuries sustained in 1988
while working for True-Flo Mechanical Systems, Inc., and subsequent injuries suffered in
1989. (Record at 19 (Mr. Carradine was apparently known as Denny M. Hoffman at that
time).) In 1992, Administrative Law Judge Barbara Elicerio issued her Findings of Fact,
Conclusions of Law and Order, awarding Mr. Carradine temporary and permanent
compensation benefits. (See R. at 82-88.)
On March 25, 2005, Mr. Carradine filed an "Application for Hearing" with the
Utah Labor Commission, requesting that his prior claim be reopened and that he be
awarded permanent total compensation for complications arising from his prior injuries.
3
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{See R. at 180 (it appears that Mr. Carradine's March 2005 Application for Hearing was
not included in the Record; a copy of the Application for Hearing is attached hereto as
Addendum A).) Mr. Carradine affirmatively stated as a basis for his claim that he '"was
employed until approximately 2001." {See R. at 181; Addendum A.) His application
also provided that Mr. Carradine's employment had been intermittent between the date of
his injury and 2005. {See R. at 180-81; Addendum A.)
An evidentiary hearing was held on Mr. Carradine's claim on April 26, 2006. {See
R. at 181.) At the beginning of the hearing, the ALJ questioned counsel for Mr.
Carradine regarding the assertion that Mr. Carradine had worked intermittently since the
date of his injury. {See R. at 181.) Counsel for Mr. Carradine confirmed that Mr.
Carradine's last date of employment was July 2000:
Judge: Mr. Potter, what day does the claim start? From what day is the
Petitioner claiming perm [sic] total?
Mr. Potter: The original, are you asking what [inaudible] it was?
Judge: OK but the application says he's worked intermittently from that
date, so when are you claiming that the perm [sic] total compensation
should start?
Mr. Potter: The last day of work would be 2001 and I'm [inaudible] date.
[Long pause] According to [inaudible] the last date of work was July 2000.
{See R. at 181 (the ALJ included a footnote, omitted from the quotation above, that
provides "[n]one of the 'inaudibles' [sic] lasted longer than one second.").) Several
medical providers testified at the hearing, including Dr. Mary Hales who testified
regarding Mr. Carradine's neurological injuries. {See R. at 79.) The parties were unable

4
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to finish the hearing, however, because Mr. Carradine exhibited tremors and suffered a
seizure.1 (See R. at 80.) Mr. Carradine did not testify at the hearing. (See R. at 80.)
The ALJ issued her Findings of Fact and Interim Order on July 31, 2006. (See R.
at 181 (a copy of the Findings of Fact and Interim Order is attached as Addendum B).)
Based on the representations from Mr. Carradine and his counsel, the ALJ found that Mr.
Carradine "last worked sometime in July 2000 and a more precise date was not put into
evidence." (See R. at 181; Addendum B.) Mr. Carradine made no objection to this
finding. Mr. Carradine's claim was dismissed without prejudice on December 22, 2006,
because he failed to cooperate with a medical panel evaluation. (See R. at 181 (a copy of
the Order of Dismissal is attached as Addendum C).)
Mr. Carradine filed a new Application for Hearing on May 15, 2007, asking to
"re-open his previous claim" and again stated, as a basis for his claim, that he "was
employed until approximately 2001." (R. at 1-2.) ERF filed its Pretrial Disclosures on
September 14, 2007, acknowledging that "Petitioner returned to work following his
alleged industrial injury and was employed full-time until at least 2001." (R. at 69-70.)
On September 27, 2007, Mr. Carradine filed his Pretrial Disclosures. (R. at 73.) He did
not list the date of his last gainful employment as a contested issue.
An evidentiary hearing on the new Application for Hearing was held on October
25, 2007. (R. at 225.) The ALJ sent a letter to the parties prior to the hearing explaining
that the purpose of the hearing was
1

The parties mistakenly stated in a few of their filings below that Mr. Carradine suffered
the seizure a later hearing held on October 25, 2007. (See, e.g., R. at 167, 176.) It
appears, however, that Mr. Carradine's seizure occurred at the April 2006 hearing.
5
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not to repeat the prior hearing and present the same witnesses and evidence
(or to introduce evidence which was available at the time of the prior
hearing, but not presented).
Instead I would like you to focus on anything new about the claim
that has occurred since April 26, 2006 and present any relevant evidence
that was not available previously.
(R. at 76.) At the hearing, Mr. Carradine submitted materials to be added to the medical
record, including a report by Dr. Mary Hales that had been prepared following the April
2006 hearing. (R. at 225, p. 5:25-7:3, 14-22.) Mr. Carradine presented no other
documents or testimony (R. at 225, p. 7:8-25), and did not raise the issue of the date of
his last gainful employment.
On January 31, 2008, the ALJ issued Amended Findings of Fact and Interim
Order, again finding, based on the evidence before her, that "Petitioner last worked
sometime in July 2000 and a more precise date was not put into evidence." (R. at 79.)
The ALJ also ordered "that the medical aspects of this case are referred to a Labor
Commission medical panel for further evaluation." (R. at 81.) The medical panel
evaluated Mr. Carradine and submitted a report to the ALJ on May 2, 2008. (R. at 98.)
Nothing in the Record suggests that Mr. Carradine directed the ALJ's attention to any
statements included in the report.
The ALJ issued Findings of Fact, Conclusions of Law, and Order for Subsistence
Benefits on September 30, 2008. {Id. at 2.) The Findings of Fact provide that "Petitioner
last worked sometime in July 2000 and a more precise date was not put into evidence"
(R. at 107) and that "Petitioner has not been gainfully employed since at least August 1,
2009" (R. at 109). The respondents were ordered to pay subsistence benefits to Mr.
6

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Carradine "beginning August 1, 2000." (R. at 110.) The parties were also advised that
they had thirty days in which to file a motion for review with the Labor Commission if
they felt the ALJ's decision was in error. (R. at 110.)
ERF and Workers Compensation Fund ("WCF") moved for clarification of the
ALJ's decision regarding the division of payments between ERF and WCF under Utah
Code Annotated section 35-1-67. (R. at 134-37, 139-43.) The parties were given
additional time in which to file a motion for review or to respond to the arguments and
evidence submitted by the other parties. (R. at 128.) Mr. Carradine submitted several
documents to the Labor Commission following the ALJ's decision, including: (1) a
Request for Costs (R. at 121); (2) a letter stating that he had no objection to WCF's
request for clarification but asking that the request not be allowed to delay payments
made to him (R. at 130); and (3) a Request for Expedited Consideration and Payment to
Petitioner Pending Review, in which Mr. Carradine again requested that payment of his
compensation benefits begin immediately and not be delayed by the clarification
requested by ERF and WCF (R. at 144-47). Mr. Carradine made no objection to the
finding that he last worked in July 2000 or to the decision that his compensation benefits
be paid beginning August 1, 2000.
The ALJ issued Amended Findings of Fact, Conclusions of Law, and Order for
Subsistence Benefits on April 30, 2009. (R. at 148-55.) The ALJ again determined that
"[t]he evidence shows that the Petitioner did not return to work after 'July 2000'" and
that "the 312 week period [of WCF's payment of compensation benefits] begins August
1, 2000." (R. at 154.) On or about May 29, 2009, Mr. Carradine filed a Motion for
7
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Review, seeking to revisit the issue of the date of his last gainful employment, alleging
for the first time that he was last gainfully employed in 1992, rather than 2000. (R. at
166-69.)
The ALJ denied Mr. Carradine's motion in an Order dated July 27, 2009. (R. at
180-84 (a copy of the Order is attached as Addendum C).) The ALJ determined that Mr.
Carradine
had more than adequate opportunity to present evidence concerning this
issue, but did not take advantage of these opportunities and now is barred
from reopening the record to present an issue upon which evidence was
known and available or should have been known and available to him at
least from the filing of his permanent total disability claim in 2005.
(R. at 180.) The ALJ held that while Mr. Carradine's seizure prevented him from
testifying at the April 2006 hearing, she relied on numerous representations by Mr.
Carradine and his counsel that Mr. Carradine's last gainful employment occurred in July
2000 and that Mr. Carradine was claiming benefits from that date. (R. at 180-83.) Mr.
Carradine was on notice for three years of the ALJ's finding that Mr. Carradine last
worked in July 2000—the finding was included in "every substantive order issued after
that hearing" but Mr. Carradine made no attempts to correct it. (R. at 183.) In addition,
the ALJ noted that each of her orders alerted the parties to the fact that a more precise
date was not put into evidence. (R. at 183.) Because Mr. Carradine had provided no
reason why the issue could not have been raised previously and did not allege that he had
discovered new evidence bearing on the issue, the ALJ denied his motion. (R. at 183.)
The Labor Commission affirmed the ALJ's decision on July 30, 2009, holding that
Mr. Carradine had not proffered any documentary evidence or affidavit to support his
8
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claim of being unable to work since 1992 and that his claim directly contradicted his
earlier representations. (R. at 186-87.) Mr. Carradine subsequently filed a Motion for
Reconsideration, together with an affidavit that he characterized as "new evidence"
purporting to establish that his last gainful employment occurred in 1992, rather than
2000. (R. at 189-99.) On September 30, 2009, the Labor Commission declined to
consider Mr. Carradine's untimely-proffered evidence and denied his Motion for
Reconsideration. (R. at 220-22.) Evidence of Mr. Carradine's date of last employment
could have been submitted previously and should have been "as a matter of fairness and
of practicality." (R. at 222.) The Labor Commission also rejected the idea that its
continuing jurisdiction over a claim would "extend so far as to allow an unsuccessful
party to retry a claim simply because that party failed to submit all the evidence that
could have been submitted at the original hearing." (R. at 221.) The Labor Commission
determined that the record supported the previous decisions in the matter and denied Mr.
Carradine's motion. (R. at 222.)
III.

Statement of Facts

1.

Mr. Carradine suffered an injury to his left knee while working on

September 2, 1988. (R. at 149.) Mr. Carradine received conservative treatment for
approximately one year after which surgery was performed on his knee. (R. at 149.)
2.

On January 24, 1989, Mr. Carradine slipped and fell on some ice while

traveling to a physical therapy session to treat his knee injury, and suffered several
injuries, including an injury to his right shoulder. (R. at 149.)

9
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3.

Mr. Carradine reinjured his knee while getting out of a chair on October 3,

1989. Mr. Carradine had an additional knee surgery on March 2, 1990.
4.

Because of continuing problems with his shoulder, Mr. Carradine received

a steroid injection in February 1990 "which he alleged caused a severe allergic reaction
and led to seizures, hospitalization, and ongoing neurological issues." (R. at 149.)
5.

Mr. Carradine sought compensation for his industrial injuries and filed an

Amended Application for Hearing with the Industrial Commission of Utah in July 1990.
(R.atl9.)
6.

On March 25, 2005, Mr. Carradine filed an "Application for Hearing" with

the Utah Labor Commission, requesting that his prior claim be reopened. (See R. at 180.)
SUMMARY OF ARGUMENT
Mr. Carradine argues that the Labor Commission should have allowed him to
present evidence of his date of last employment because his evidence was new and
because the Labor Commission has continuing jurisdiction over his claim. This argument
fails because Mr. Carradine did not present new evidence. The facts allegedly
establishing that Mr. Carradine last worked in 1992 were facts in Mr. Carradine5s
possession from the beginning of the case and should have been alleged at that time. Mr.
Carradine made numerous representations to the ALJ and other parties that he worked
until approximately 2001. The ALJ made several findings that Mr. Carradine was last
employed in July 2000. Mr. Carradine did not object to any of these findings or make
any attempt to correct them. Mr. Carradine affirmatively established that the date of his
last employment was July 2000.
10
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Mr. Carradine also argues that the Labor Commission's decision is not supported
by substantial evidence because other evidence in the Record suggests he last worked in
1992, rather than 2000. But this evidence is neither probative nor competent. In
addition, it was Mr. Carradine's duty to bring the evidence to the ALJ's attention and he
failed to do so. Mr. Carradine cannot shift his burden of proof to the ALJ or Labor
Commission. He failed to present any evidence to the ALJ that he was last employed in
1992 and did not raise the issue in a timely manner, despite knowledge of the underlying
facts and of contrary findings by the ALJ. The Labor Commission therefore properly
denied Mr. Carradine's late attempts to submit evidence.
ARGUMENT
L

THE LABOR COMMISSION PROPERLY REFUSED TO ACCEPT MR.
CARRADINE'S LATE-PRESENTED EVIDENCE
Mr. Carradine first argues that the Labor Commission erred by refusing to accept

evidence regarding the date of his last gainful employment. Mr. Carradine argues that
because he suffered a seizure at the hearing and was unable to testify, he should now be
allowed to present "new" evidence regarding the date he was last gainfully employed.
Mr. Carradine also claims that this evidence regarding his last date of employment should
have been accepted because the Labor Commission has continuing jurisdiction over his
claim. Mr. Carradine's evidence, however, was not new or newly discovered. He could
and should have presented it previously but failed to do so. Neither his seizure suffered
at the hearing nor the Labor Commission's continuing jurisdiction justify Mr. Carradine's
untimely attempt to prove an element of his claim.
11
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A,

Mr. Carradine Did Not Present New Evidence-

Mr. Carradine argues that his evidence of his last gainful employment should have
been admitted because the evidence was "new, more precise, evidence that Carradine was
not gainfully employed after the injury." (Br. of Appellant at 12 (emphasis in original).)
He also cites the Utah Administrative Code and argues that because the ALJ had the
authority to reopen the hearing, she should have done so. (Id.) Mr. Carradine claims that
he should have been allowed to present his evidence as a matter of fairness and the ALJ's
failure to admit the evidence was unreasonable. (Id.)
Mr. Carradine's argument is flawed, however, because he did not present new
evidence to the Labor Commission. Mr. Carradine seems to argue that any evidence not
previously submitted constitutes new evidence. This is incorrect. New evidence is
generally characterized as evidence that is newly discovered and could not have been
discovered previously by the exercise of due diligence. See Promax Dev. Corp. v.
Mattson, 943 P.2d 247, 253 (Utah Ct. App. 1997) (discussing U.R.C.P. 59). This
requirement "serves the judicial policy of finality by encouraging parties to fully
investigate and present their cases at the appropriate time—during pretrial discovery and
at trial." Id See also U.P.C., Inc. v. R.O.A. General Inc., 1999 UT App 303, ] 60, 990
P.2d 945 (rejecting the plaintiffs motion for reconsideration because the plaintiff "failed
to demonstrate that newly discovered or additional evidence was adduced after the
summary judgment ruling or that material facts had changed").
In his 2005 Application for Hearing, Mr. Carradine affirmatively alleged that he
"was employed until approximately 2001" and had worked intermittently from the date of
12
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his injury through 2005. (Addendum A.) An evidentiary hearing was then held on Mr.
Carradine's application in April 2006. (See R. at 181.) Because of Mr. Carradine's
"intermittent" allegation, the ALJ questioned from what date Mr. Carradine was alleging
benefits should start: "[T]he application says he's worked intermittently from that date,
so when are you claiming that the perm [sic] total compensation should start?" (See R. at
181.) Counsel for Mr. Carradine confirmed that Mr. Carradine's "last date of work was
July 2000." (See R. at 181.)
Relying on the representations from Mr. Carradine, the ALJ found that Mr.
Carradine "last worked sometime in July 2000 and a more precise date was not put into
evidence." (Addendum B.) Mr. Carradine did not object to this finding. Mr. Carradine's
claim was dismissed without prejudice, however, because he failed to attend a medical
panel evaluation. (Addendum C.)
Mr. Carradine filed a new Application for Hearing in May 2007 and again alleged
that he was employed until approximately 2001. He did so despite knowing that the ALJ
had expressly found July 2000 to be the date of his last gainful employment and despite
the ALJ's caution that a more precise date had not been put into evidence. A second
evidentiary hearing was held and Mr. Carradine again failed to alert either the ALJ or
other parties to his claim that he had not been gainfully employed since 1992. The ALJ
issued several more substantive orders, each containing the same finding that Mr.
Carradine last worked in July 2000. Each order also expressed the ALJ's concern that a
more precise date had not been brought to her attention. Again, Mr. Carradine failed to
raise any objections or present evidence of a different date.
13

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Mr. Carradine now claims that he has not been gainfully employed since 1992. He
submitted an affidavit to the Labor Commission with his Motion for Reconsideration,
alleging for the first time that he had not been employed since 1992. But Mr. Carradine
failed to provide any explanation as to why his current allegation could not have been
raised previously. Before he filed his 2005 Application for Hearing, Mr. Carradine knew
the facts supporting his current claim. Nothing has occurred since 2005 that would have
affected the status of Mr. Carradine's employment between 1992 and 2000.
The "due diligence standard would contemplate—at the very least—that [Mr.
Carradine] have investigated the critical events by obtaining information" and alleging
that information in his initial Application for Hearing. See Promax Dev. Corp., 943 P.2d
at 253. Mr. Carradine failed to do so. His reliance on United Airlines Transport Corp. v
Industrial Commission is therefore misplaced because the Labor Commission has power
to reopen a case "when new evidence is available, or new issues have arisen." 175 P.2d
752, 754 (Utah 1946). Mr. Carradine did not allege that the purported actual date of his
last employment was newly discovered. Nor did he allege that he had previously
exercised diligence in determining the date of his last employment but had only recently
discovered the facts supporting his claim. See McKinstray v. McKinstray, 628 P.2d 1286,
1287 (Utah 1981) ("[W]hen it appears that the degree of activity or inquiry which led to
the discovery of a witness or evidence after trial would have produced the same evidence
had it been exercised prior thereto, due diligence has not been exercised."). Mr.
Carradine's evidence was not new.
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Although Mr. Carradine was unable to testify at the April 2006 hearing, he
provided the information upon which the ALJ based her factual findings. Moreover, Mr.
Carradine made no attempt at any time in the proceedings to present evidence to the ALJ
that he was last employed in 1992. Mr. Carradine claims that he did not do so because
the ALJ sent a letter outlining her expectations for the October 2007 hearing. (Br. of
Appellant at 17.) According to Mr. Carradine, the ALJ thus prevented him from
presenting testimony of the date of his last employment. (Id.)
The ALJ did not, however, prevent Mr. Carradine from presenting evidence of his
last gainful employment. She simply did not want to waste the parties' and Labor
Commission's time or resources by repeating the prior hearing. The ALJ asked at the
October 2007 hearing whether Mr. Carradine had any witnesses to call or anything else to
add. (See R. at 225, p. 7:8-10, 24-25.) Not once, however, did Mr. Carradine attempt
proffer evidence of the date of his last gainful employment. Mr. Carradine never gave
the ALJ a chance to consider his supposedly new evidence, much less reject it. In
addition, Mr. Carradine had numerous other opportunities to present his evidence both
before and following the October 2007 hearing. Mr. Carradine was not prevented from
offering his evidence; he chose not to do so.
Mr. Carradine's argument is further undercut by the fact that his evidence would
have been "new" had it been presented to the ALJ. That is, to the extent the information
contained in Mr. Carradine's affidavit was "new, [and] more precise" when presented to
the Labor Commission, it would have been equally new and more precise had it been
offered at the time of the October 2007 hearing. As the ALJ found, Mr. Carradine
15
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was on notice of [the] finding that his last work was in July 2000 with
every substantive order issued after that hearing. He has had three years to
correct that finding, which specifically alerted everyone of a lack [of
evidence] ("a more precise date was not put into evidence.") He has not
given any reason why he could not have brought the issue up at the October
25, 2007 hearing or later and does not allege that he has new evidence
bearing on the issue that could not have been discovered earlier.
(R. at 183.) Mr. Carradine has provided no justification, either below or on appeal, for
his failure to submit the evidence to the ALJ.
After the ALJ determined that Mr. Carradine's compensation benefits should
begin on August 1, 2000, Mr. Carradine twice requested that payment of his benefits
begin immediately and not be delayed by motions made by ERF and WCF. (R. at 130,
145.) It was only after the ALJ resolved ERF's and WCF's motions that Mr. Carradine,
for the first time, suggested that the date of his last employment was incorrect. The
Labor Commission was not required to reopen the hearing to accept evidence that could
and should have been submitted previously.
Nor does fairness require reopening the hearing as Mr. Carradine claims. Instead,
fairness requires that the parties and ALJ be allowed to rely on the statements made by
Mr. Carradine and his counsel. ERF raised the issue in its Pretrial Disclosures, agreeing
with and relying on Petitioner's allegation that he was employed until at least 2001. (R.
at 69-70.) In his Pretrial Disclosures, Petitioner did not list his last date of employment
as a contested issue. (R. at 73.)
Fairness also requires that the ALJ's findings and conclusions have some finality
where they are based on Mr. Carradine's own representations and were in place for years
without a single objection from Mr. Carradine. If Mr. Carradine has not worked since
16
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1992, then he was aware of that fact when he filed his Applications for Hearing, when he
made representations to the ALJ and other parties, and when he reviewed each order in
which the ALJ found his last date of employment to be July 2000. It would be unfair to
allow Mr. Carradine now to change his position.
Mr. Carradine next cites the Utah Administrative Code in support of his
argument. Rule 602-2-l(M)(l)(a) provides that after receiving a motion for review, the
ALJ "shall" reopen the case and enter a supplemental order "after holding such further
hearing and receiving such further evidence as may be deemed necessary." Emphasizing
the word "shall," Mr. Carradine concludes that "[i]t is not reasonable to deny [Mr.
Carradine] the opportunity to present evidence, when it is within the ALJ's control to
allow it." (Br. of Appellant at 12.) Mr. Carradine's emphasis, however, is misplaced and
his conclusion does not follow from the rule. The rule requires that the ALJ reopen the
case and enter a supplemental order, but receive further evidence only "as may be
deemed necessary." Utah Admin. Code r.602-2-l(M)(l)(a). Here, the ALJ reopened the
case and entered a supplemental order. (R. at 180-83.) She determined, however, that no
additional evidence was necessary because of Mr. Carradine's representations that he last
worked in July 2000 and his failure to object to any of the multiple orders finding that he
last worked in July 2000. (R. at 181-83.) The ALJ complied with the rule and her
determination was correct.
Mr. Carradine also notes that the Workers Compensation Act should be construed
liberally and any doubts regarding the right to compensation should be resolved in favor
of the injured worker. ERF does not disagree with these tenets. But they do not require,
17
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as Mr. Carradine concludes, a reopening of the hearing to allow Mr. Carradine's untimely
submission. There were no doubts regarding the date of Mr. Carradine's last
employment-Mr. Carradine himself provided the date upon which the ALJ, the Labor
Commission, and the other parties relied. Any purported doubt arose only after Mr.
Carradine's attempts to submit evidence that contradicted his previous admissions. Mr.
Carradine had over three years but failed to correct the supposedly erroneous date of his
last employment. A liberal construction of the Workers Compensation Act does not
remove a petitioner's affirmative burden to establish each element of his claim for
benefits.
B.

The Labor Commission's Continuing Jurisdiction Does Not Excuse
Mr, Carradine's Failure To Timely Present His Evidence.

Mr. Carradine also argues that because the Labor Commission has continuing
jurisdiction over his claim, it erred by refusing to consider his affidavit submitted with his
Motion for Reconsideration in which he attempted to establish that he last worked in
1992. Once again, Mr. Carradine's conclusion that the Labor Commission should have
accepted his evidence of not having worked since 1992, does not follow necessarily from
the fact that it could have done so. The Labor Commission's continuing jurisdiction is
not a substitute for a petitioner's burden of proof or his duty to present competent
evidence in support of his claim. It was not intended that the Labor Commission could
resume jurisdiction once a decision had been rendered "'without some change or new
development... not known to the parties when the former award was made.'" Kennecott

18
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Copper Corp, v. Indus, Comm'n, All P.2d 952, 953 (Utah 1967) (quoting Salt Lake City
v. Indus, Comm'n, 111 P. 1099 (Utah 1923) (emphasis added)).
As discussed above, Mr. Carradine was long on notice of his own allegations
about his employment. There was no change or new development not known to Mr.
Carradine when the ALJ awarded the payment of benefits from August 2000. Mr.
Carradine even requested that the award be enforced immediately so that his
compensation benefits would not be delayed by the other parties' motions. Mr.
Carradine's argument also ignores the fact that he presented no evidence at or prior to
hearing to support employment dates other than what he, himself, alleged. And he did
not timely seek leave to present additional evidence regarding the end of his gainful
employment, despite his knowledge that the date he alleged was purportedly wrong.
Mr. Carradine's argument that the Labor Commission could, and therefore should,
have accepted his late-presented evidence is also ironic given his own conduct in this
case. Mr. Carradine could and should have: alleged in his 2005 Application for Hearing
that he had not worked since the date of his 1988 injury; moved for review or
reconsideration of the July 2006 order in which the ALJ found that his last employment
occurred in July 2000; alleged in his 2007 Application for Hearing that he had not
worked since the date of his injury; listed the date of his last gainful employment as a
contested issue in his pretrial disclosures; raised the issue at the October 2007 hearing;
moved for review or reconsideration of the January 31, 2008 Amended Findings of Fact
and Interim Order; or moved for review or reconsideration of the Findings of Fact,
Conclusions of Law, and Order for Subsistence Benefits issued on September 30, 2008
19
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(and for which the parties were granted additional time to file a motion for review).
There is no basis for reopening the case to allow Mr. Carradine to impeach the allegations
of his own claim under the Labor Commission's continuing jurisdiction or otherwise.
n.

THE LABOR COMMISSION'S DETERMINATION IS SUPPORTED BY
SUBSTANTIAL EVIDENCE
Mr. Carradine's remaining argument is that the Labor Commission's decision was

not supported by substantial evidence. In particular, Mr. Carradine claims that the ALJ
improperly relied on statements he made in his pleadings and through his attorney, and
instead should have relied on statements Mr. Carradine purportedly made to medical
practitioners. {See Br. of Appellant at 14-15.) This argument is meritless.
In reviewing decisions of the Labor Commission, the Court "will disturb its
factual findings only if they are not supported by substantial evidence when viewed in
light of the whole record before the court." Ameritemps, Inc. v. Labor Comm yn, 2005 UT
App 491, H 8, 128 P.3d 31 (quotation marks omitted). "[A] party challenging the findings
must marshall [sic] all of the evidence supporting the findings and show that despite the
supporting facts, and in light of the conflicting or contradictory evidence, the findings are
not supported by substantial evidence." Intermountain Health Care, Inc. v. Bd. of Review
of the Indus. Comm 'n of Utah, 839 P.2d 841, 844 (Utah Ct. App. 1992) (quotation marks
omitted).
Mr. Carradine admits that the following facts support the ALJ's decision: he
alleged in his initial Application for Hearing that he had worked until approximately
2001; he stated through counsel that he was claiming benefits from and the last date of
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work was July 2000; and that he failed to object to any of the ALJ's findings that the last
date of work was in July 2000. (Br. of Appellant at 14.) Mr. Carradine fails to add,
however, that he again alleged in his 2007 Application for Hearing that his last date of
work occurred in approximately 2001. Mr. Carradine made this allegation with notice
that the ALJ had found his last employment to have occurred in July 2000. When viewed
as whole, these facts are sufficient to support the Labor Commission's determination.
Mr. Carradine claims that the Labor Commission's finding was flawed, however,
because "there were two very probative statements put into the record of evidence
regarding Mr. Carradine's last date of gainful employment that were entirely ignored by
the ALJ." (Br. of Appellant at 14.) This argument fails for a number of reasons. First,
the burden is on Mr. Carradine, not the ALJ or Labor Commission, to establish his date
of last gainful employment. See Utah Code Ann. § 34A-2-413(l)(c)(i) (2010) (employee
bears the burden of establishing that he was not gainfully employed). Mr. Carradine
made no attempts to bring the statements in the Medical Records Exhibit to the ALJ's
attention or establish the date by other means. While the reports may have been part of
the evidentiary record, it is not the ALJ's or Labor Commission's duty to sift through the
nearly 400 page Medical Records Exhibit to find two short sentences that might suggest
Mr. Carradine had not worked since 1992~particularly where Mr. Carradine
affirmatively alleged on multiple occasions that he last worked in approximately 2000
and otherwise failed to raise the issue.
Next, Mr. Carradine's medical providers are not the fact-finders in this case. Even
the statements made to the medical panel are insufficient: "[T]he ALJ/Commission may
21
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not abdicate its fact-finding responsibility to the medical panel." Speirs v. S. Utah Univ.,
2002 UT App 389, f 10, 60 P.3d 42. See also Intermountain Health Care, Inc. v. Bd. of
Review of the Indus. Comm 'n of Utah, 839 P.2d 841, 846 (Utah Ct. App. 1992) ("In no
sense may the medical panel act as 'factfinder9 in the same way the ALJ ultimately finds
facts."). This is especially true where Mr. Carradine failed to bring either statement to
the ALJ's attention and knew that the ALJ had made severalfindingsthat differed from
statements on which he now relies. "[T]he ALJ/Commission is always the ultimate fact
finder." Speirs, 2002 UT App 389, Tf 10, 60 P.3d 42.
The information "presumably given" by Mr. Carradine to the medical
practitioners, moreover, is neither competent nor convincing. It is certainly not
substantial. The dates of last employment purportedly made Mr. Carradine were
background information. Additionally, the medical panel's report indicates Mr.
Carradine had not worked since 1988, while the report from Dr. Goldman indicates he
had not worked since 1990. These statements, which are likely hearsay, contradict each
other and contradict the statements made by Mr. Carradine in his pleadings (signed by
Mr. Carradine) and through counsel.
Accepting Mr. Carradine's argument would put the Labor Commission and ALJ in
the untenable position of having to resolve disputed facts submitted by a single party and
determine the truth from any number of Mr. Carradine's versions of events. This is
apparently what Mr. Carradine desires, suggesting that "[o]f the three dates given, the
most reliable are the date given by Mr. Carradine himself." (Br. of Appellant at 15. See
also id. at 16 ("The statements of Mr. Carradine regarding his last gainful employment
22
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are more probative than any other evidence, including the statement by council [sic].").)
All of the dates, however, were provided by Mr. Carradine. If anything, Mr. Carradine's
contradictory evidence indicates a lack of its trustworthiness. The ALJ should not be
required to weigh conflicting statements from a single party to determine which is most
reliable.
As discussed above, the Labor Commission's decision was supported by
substantial evidence—evidence provided by Mr. Carradine. The Labor Commission's
findings are sufficiently detailed and include enough subsidiary facts to disclose the steps
by which it determined that Mr. Carradine last worked in July 2000. See Strate v. Labor
Comm % 2006 UT App 179, If 21, 136P.3d 1273.
CONCLUSION
For the foregoing reasons, ERF requests that the decision of the Utah Labor
Commission be affirmed.
Dated this 3rd day of February 2011.
CLYDE SNOW & SESSIONS

EDWIN C.BARNES
WENDY B. CROWTHER
ROBERT D. ANDREASEN
Attorneys for Employers' Reinsurance Fund
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CERTIFICATE OF SERVICE
1 hereby certify that I caused two true and correct copies of the foregoing Brief of
Appellee Employers' Reinsurance Fund to be mailed, via U.S. mail postage prepaid, to
the following this 3rd day of February 2011:
Shawn W. Potter
Powell Potter & Poulsen
2 South Main Street, Suite 2D
Heber City, Utah 84032
Attorneys for Denny Carradine

•

HansM. Scheffler
WORKERS COMPENSATION FUND

100 West Twone Ridge Parkway
Sandy, Utah 84070
Attorneys for Workers Compensation Fund
& True Flo Mechanical Systems
Alan L. Hennebold
LABOR COMMISSION OF UTAH

160 East 300 South, 3rd Floor
Salt Lake City, Utah 84114
Attorneys for Utah Labor Commission
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ADDENDUM
A.

Application for Hearing, March 25,2005

B.

Findings of Fact and Interim Order, July 31,2006

C.

Order of Dismissal, December 22, 2006
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State of Utah - Labor Commission
Division of Adjudication
160 East 300 South, 3rd Floor, P.O. Box 146615"
Salt Lake City, Utah 84114-6615
Note: PLEASE TYPE OR PRINT IN BLACJS INK* J

Form 001 Revised 01/02

APPLICATION KOR HEARING

Applicant

&S

Maiden Name and/or Other Names(s) Used by Employee
vs.
Employer
<519D <£>« g f e b W p Q D g£>.
Employer's Street Address
%NLX
U A I 6 & ( u t f , {jrr
£A\&*t
City, State and Zip Code
Employer's Phone Number

Industrial Acc&ent Claim*
Occupational Dfee^e Claimi
(NOTE: Include all supporting documentation when this form
is filed with the Labor Commission. Please check the
appropriate box above for an industrial accident claim (a
specific date for the injury), or an occupational disease claim
(the illness developed over time due to an exposure at work).

*
*

** I request to have a 'Claims Resolution Conference*
scheduled to resolve the issues checked below (#5).
* Yes
No

*
*

Employer's Workers' Condensation Insurance Carrier
EMPLOYEE ALLEGES AND REQUESTS RESOLUTION CONCERNING THE FOLLOWING UNDER TITLE 34A:
1. I sustained an injuiy by accident or occupational disease arising out of and in the course of employment with die above named
Employees) ondatefe) S f e F T ^ A * f e & g ^ £> . 1 9 £ f c 720
of injuiy/expocurc of occupational disease at the
following location: 5 7 f o £=» E^>W<3Pt> EE>. ^ A i T LA&E^ (Lrf^ / UT (£AlO\
<
>
c
2. The acddent/exposure occurred as follows:AFPI ifi A 1ST U\*&&£> A STBP y / ^ l ( JPL Xg tC&Lfc>LK^

3. The injuries/illnesses I sustained are: P(?IK&JLPJSZIO*X~>

TO

The injury/illness caused/time off work from ^J&C^ttJttP'jP

THfe V ^ e & ^ g ^ U d T GXC\SU&&?
^ Pfrfo to

ttz&£3Fisrr

^***-;f±te>
; and

5.

I claim: [Please mark an "X" next to any issue you want an immediate hearing on and attach supporting
documentation for each issue marked - see reverse side*]
A.
Medical Expenses
D.
Temporary Partial Compensation G.
Travel Expenses
B.
Recommended Medical Care
E.
Permanent Partial Compensation H.
Interest
C.
Temporary Total Compensation R ^ _ Permanent Total Compensation
L _X_ Other (Specify) Re-Ofey)
6.

My date of birth is ^Afit^ ~J ; l ^ ^ 4
At the time of iiyuiy/Hhie^my wage was $ 2&QO
per MOHHfr
and I was working4£H-faours per week. Also, I was/woa not married and had *& dependent children under age of 18
when I was injured
(You must include Form 307, Medical Treatment Provider List, with this application. If you need additional space to
provide
requested on Form 307, you may attach additional pages.)
rovide the information
informs

Date

Denny Carradine

tzJzTtef

it (Employee) (Please Print)

Shawn W. Potter

9551
Employee
State Bar #

mployee
Signalitur^Sffenployee
578 S. Redwood Road
rof Attorney for Employee
Street Address of Employee
84104
57 West South Temple, #Q00
S a l t L a k e C i t y , UT
Street Address for Attorney for Employee
City/State/Zip Code of Employee
Salt Lake City, UT 84T01 )(801 ) 531-7000 ( 80H 6 7 2 - 1 3 3 8
521 • 8 0 - 2 7 9 4
City/State/Zip Code
Telephone #
Employee's Telephone #
Social Security #

3»

.c,\\\

UNSIGNED OR INCOMPLETE FORMS, AND FORMS NOT INCLUDING EMPLOYEE'S SUPPORTING
DOCUMENTATION AND INFORMATION REFERENCED ON THE REVERSE SIDE OF THIS
FORM WILL BE FILED, BUT RETURNED FOR COMPLETION IN FULL.
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.

ilJCHk IENTS WHICH MUST ACCOMPANY TlL FORM
• • » • *
> »
•
List of*alI
who treated the worker during the last 15 years, and identify the body part(s) treated,
> • heaKh'care^rowdcrs
» ***
date of treatment, and nature of treatment
B.

CD-

E.

Sigocjrt |n9 nptac&e4 itiecUcalau&cSrization.
•
• •
•
•
•
• •
•
• • • • • • • • • •
Copies of medical records summaries or medical documentation supporting' claim(s)«
In permanent .tatal disabiBtv claims only, include copy of Social Security Award Certificate, Decision of
Administrative L#v Judgg or Appeals Council and/or disability Determination and Transmittal Sheet (Form SSA
831-U:5), if Social Security total disability has been awarded.
K represented by an attorney, include completed and signed Appointment of Counsel form.
PERMANENT TOTAL DISABILITY CLAIMS ONLY
A.

Date disability began: <3e**VF*K&&^

B.

Age when disability began: &A~

<2~f \qfth

•

;

Present Age: *5(P

r

C

Grade completed in school:

fe !2~

.

D.

Diplomas/degrees/special education classes: &e*j

ggtefd

A

English language difficulties:
F.

Writing and/or reading difficulties: VfS(a* prob^*v&

KfaVC

rt&Jt"j

G.

Treating physician's opinion regarding employee's ability to return to work: S&*>^ ^U..du:M
<%&co**&*k*

_EL

.

Social Security Total Disability Award Information; Application Da te;^
Current status of pending claim: Afpuft^k

(k*t«l

0^

fritfifc

L

Vocational rehabilitation efforts: A-f^itnf"

J.

Names of Employers - Years worked and description of work performed:

\c\g~,- 2M

a*& w*h«}

P^c^^y

M**^

J

LA>&L

: Award Date:
*

<e*Apt*y-A.J u«i<\

Crt£s£ir«Ki.

LLC »
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Aff>n>xt9A**Jtif

•
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AUG 0 1 M —
UTAH LABOR COMMISSION
ADJUDICATION DIVISION

DENNY CARRADINE,
Petitioner,

^ CLYDE, SNUW,
SESSIONS &SWENSON

FINDINGS OF FACT
AND INTERIM ORDER

vs.
TRUE FLO MECHANICAL SYSTEMS,
INC.; WORKERS COMPENSATION
FUND, EMPLOYERS REINSURANCE
FUND,
Respondents.

Case No. 05-0292
Judge: DEJJDRE MARLOWE

Hearing:
April 25, 2006
Appearances:
Shawn W. Potter for the Petitioner
Hans Scheffler for the Workers5 Compensation Fund
Elliott Lawrence for the Employer's Reinsurance Fund
Denny Carradine1 filed an application for hearing on March 25, 2005 requesting
permanent total compensation. The Petitioner claimed that on September 2, 1988 he was injured
after he fell down a ladder and injured his knees, right shoulder, neck, and nervous systems,
including optic nerve damage and hearing loss.
True Flo Mechanical Systems Inc. and the Workers Compensation Fund filed an Answer
on May 3, 2005. The Fund asserts it paid compensation to the Petitioner according to an order
issued by Judge Elicerio in 1992, and that it continues to pay medical expenses also awarded in
that order. It asserts that the Petitioner is not permanently and totally disabled.
The Employers Reinsurance Fund filed an answer on April 8, 2005 wholly denying the
claim.
SUMMARY OF PRIOR ADJUCATION
The Findings of Fact, Conclusions of Law and Order issued by Judge Elicerio on June 5,
1992 is attached as Exhibit A.

1

The Petitioner was formerly known as Denny Hoffman.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

FINDINGS OF FACT AND INTERIM ORDER
Denny Carradine, Case No. 05-0292
Page 2
To sum, the Petitioner was injured on September 2, 1988 while descending a ladder. He
missed a step, slipping and overcompensating. This resulted in a severe twist to his left knee.
The Petitioner was treated conservatively for a year and then a diagnostic arthroscopy was
performed on December 20, 1988; a torn medical meniscus was repaired a week later. On
January 24, 1989 the Petitioner slipped and fell on some ice while on his way to physical therapy
for his knee. In this fall he injured and was treated for his midback, coccyx, left foot, right wrist,
right shoulder, both knees, contusions, and headaches. The right shoulder injury was considered
to be a strain type injury and the Petitioner was sent to physical therapy for both the shoulder and
the original left knee injury.
Conservative care was continued under Dr. Alan T. Newman. However, on October 3,
1989 the Petitioner reinjured his knee while getting out of a chair. On March 2, 1990 the
Petitioner had another surgery on his knee. After that the knee appeared to be resolving but the
Petitioner continued to have difficulty with his shoulder. In February 1990 the Petitioner had a
steroid injection into his shoulder which he alleged caused a severe allergic reaction and led to
seizures, hospitalization, and ongoing neurological issues.
The case was sent to a medical panel. The neurological issues considered by the panel
were: hearing, vision (including double vision, problems when exposed to bright light,
peripheral hallucinations and right eye focusing difficulties) right-sided headaches, episodes of
difficulty breathing with coughing and chest pain, and cognitive problems (difficulty spelling,
writing, remembering, and performing coordinated activities). The panel gave the following
impairment ratings: visual (partial optic atrophy) 14% whole person; psychiatric 10% whole
person; right shoulder 5% whole person; left knee 4% whole person; right knee 2% whole
person; and right facial nerve (residual paresis) 2% whole person.
Judge Elicerio concluded that all of these conditions were legally and medically causally
connected to the September 2, 1988 industrial injury and awarded benefits. Review was not
requested and her order became final on July 5, 1992. This means that it has already been
concluded legally and medically that the steroid injection caused the Petitioner's
neurological conditions as encountered by the medical panel in 1992. The sole question with
regard to medical causation in the current adjudication is, then, whether the Petitioner's current
neurological conditions are the same or a natural progression of the conditions found by the
former medical panel to be causally related to the industrial injury, or whether they represent
conditions medically stemming from other causes.
FINDINGS OF FACT
Judge Elicerio's June 5, 1992 Findings of Fact are incorporated herein by reference.
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FINDINGS OF FACT AND INTERIM ORDER
Denny Carradine, Case No. 05-0292
Page 3
In the current proceeding, the Petitioner is requesting permanent total compensation. The
parties stipulated that the appropriate compensation rate is $292.00 per week. The Petitioner last
worked sometime in July 2000 and a more precise date was not put into evidence.
The Respondents claimed that the Petitioner was assaulted in 1998 and suffered head
trauma. No description of an assault was placed into evidence. However, the medical records
occasionally refer to a closed head injury occurring in 1998. In particular, in the record on ME
Vol. II p. 25, the Petitioner is said to have been playing darts at a club when a man hit him from
the side and he started going into a seizure and fell to the ground, hitting the back of his head on
the floor and losing consciousness. He lay in bed for three days and then was taken to the
hospital where he stayed for two weeks. The record indicates he had problems with speech but
his ability slowly came back with therapy.
Dr. Edward Holmes attempted to evaluate the Petitioner. The Petitioner appeared for an
independent medical evaluation at Dr. Holmes' office and met briefly with him, however the
Petitioner declined to participate further, citing ongoing litigation with past medical providers at
the University of Utah. Dr. Holmes therefore examined the Petitioner's medical records and
submitted a report dated April 21, 2006. Dr. Holmes indicates that in their brief meeting the
Petitioner could not write or hold papers still due to his tremor, and appeared extremely
incapacitated and mentally very fragile, which would render him extremely limited in a work-like
setting. Dr. Holmes concludes that there is no connection between the steroid injection in 1990
and the Petitioner's current conditions.
Dr. Mary Kay Hales, Neuropsychologist, evaluated the Petitioner. She testified that he is
manifesting partial complex seizure and frontal lobe seizures, which are the same type of seizures
that the Petitioner has had since the steroid injection. They have been called pseudo seizures and
other like names by some individuals in the medical records. They are now known as nonepileptic seizures and can be caused by stress and changes in blood pressure and do not show up
on an EMG. She testified that the Petitioner has difficulty with expression in language, memory,
concentration, and has neurocognitive changes, that the Petitioner's condition has worsened over
the years and that his facial droop has continued. His current neurological problems could
possibly be related to the steroid injection. He has neurotoxicity. Dr. Hales opined that the
Petitioner cannot work. The Petitioner's conditions of depression and anxiety have also
worsened since the accident. Dr. Hales did indicate that the head injury the Petitioner suffered in
1998 could definitely have contributed to his neurological injuries.
The Petitioner has visited Christie Kane, a certified professional counselor every week for
the past two years. Ms. Kane testified that the Petitioner's primary diagnosis is major depressive
disorder with a secondary diagnosis of anxiety. He has multiple seizures frequently during their
sessions. She opines that the Petitioner is unable to work due to his seizures, as well as short and
long term memory loss, which render him incapable of retaining much of anything that he learns.
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Additionally, Ms. Kane's records in the medical exhibit indicate that the Petitioner experiences
blackouts and decreased strength, and that he was incapable of filling out some forms and
gathering other information he needed. ME Vol. 1 p. 5.
The Petitioner exhibited tremors throughout the hearing and unfortunately suffered a
seizure at the hearing. It was determined not to have him take the witness stand, however, the
parties stipulated simply that his condition has become worse over the years (without any
agreement as to the cause for the worsening).
DISCUSSION AND LEGAL CONCLUSIONS
Utah Code Annotated §34A-2-106(l)(a) indicates:
The Division of Adjudication may refer the medical aspects of a case described in this
Subsection (l)(a) to a medical panel appointed by an administrative law judge.
Utah Administrative Code R602-2-2 outlines the when the case is required to be referred to a
medical panel as follows:
A.

A panel will be utilized by the Administrative Law Judge where one or more
significant medical issues may be involved. Generally a significant medical issue
must be shown by conflicting medical reports. Significant medical issues are
involved when there are:
(i)
(ii)

v

Conflicting medical opinions related to causation of the injury or disease;
Conflicting medical reports of permanent physical impairment
which vary more than 5% of the whole person,

(ii)

Conflicting medical opinions as to the temporary total cutoff date which
vary more than 90 days;

(iii)

Conflicting medical opinions related to a claim of permanent total
disability, and/or

(iv)

Medical expenses in controversy amounting to more than $10,000.

There are conflicting medical opinions regarding the causation of Petitioner's current
conditions. Therefore the rule mandates referral to a medical panel.
ORDER
IT IS THEREFORE ORDERED that the medical aspects of this case are referred to a Labor
Commission medical panel for further evaluation.
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IT IS FURTHER ORDERED that the petitioner shall obtain and file with the judge IN A
SINGLE SUBMISSION all radiology films (CDs will not be accepted) on or before August 31,
2006. Failure to submit the films without good cause will result in dismissal of the petitioner's
Application for Hearing.
IT IS FURTHER ORDERED that as this is an Interim Order and not a Final Order, any Motion
for Review or Appeal of this Order shall be reserved until the Final Order is issued in this matter.
Accordingly, deadlines will respect to Motions for Review and/or Appeal shall not commence to
run until after the Final Order is issued in this case.
*
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Dated this 7/_ day of July, 2006

DEIDRE MARLOWE
Administrative Law Judge
MAILING CERTIFICATE
I hereby certify that a true and correct copy of the foregoing instrument was mailed first
class, postage prepaid, on theJv^day of July 2006 to the following:
Shawn W. Potter
Tesch Law Offices
P.O. Box 3390
Park City, UT 84060
Edwin C. Barnes
Clyde Snow Sessions & Swenson
201 S. Main Street, #1300
Salt Lake City, UT 84111
Hans M. Scheffler
Legal Department, Workers' Compensation Fund
392 E. 6400 S.
Salt Lake City, UT 84107
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Case No. B90000768

DENNY M. HOFFMAN,
Applicant,

*
5

1

vs.
TRUE FLO MECHANICAL SYSTEMS, INC./
WORKERS COMPENSATION FUND OF UTAH,
Defendants.

*

*
*
*
*
*
*

FINDINGS OF FACT

CONCLUSIONS OF LAW
AND ORDER

* * * * * * * * * * * * * * * * * * *
HEARING:

Hearing Room 334, Industrial Commission of Utah, 160 East 300
South, Salt Lake City, Utah, on September 17, 1990 at 8:30
o'clock a.m. Said hearing was cancelled at the request of the
parties.

BEFORE:

Barbara Elicerio, Administrative Law Judge.

APPEARANCES:

The applicant was represented by David Eckersley, Attorney.
The defendants were represented by Janet L. Moffitt, Attorney.

This case involves a claim for additional temporary total compensation,
permanent impairment benefits and medical expenses related to a September 2, 1988
industrial accident. There was an attempt at settling the claim in the Fall of
1990, but the applicant was unwilling to accept the offer of the carrier and he
then changed counsel.
Additional negotiations went on between the parties
thereafter and counsel finally agreed that the best way to resolve the case was
to have the remaining disputed issues referred to a medical panel. The parties
stipulated to waiving the hearing and in lieu of the hearing, the parties
prepared a factual stipulation (outlining the relevant facts) to be sent to the
medical panel. The matter was referred to the panel on January 6, 1992 and the
panel report was received at the Commission on April 14, 1992. The report was
distributed to the parties on April 15, 1992, with 15 days allowed for the filing
of objections. No actual objections were filed, but counsel for the applicant
did write the ALJ noting what appears to be a slight contradiction in the medical
panel report. The matter was considered ready for order at the expiration of the
15 days for objections.
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FACT STIPULATION:
The parties stipulated to the following facts:
1. The applicant in this matter, Denny Hoffman, was injured
on September 2, 1988 while working in the course and scope of
his employment.
At that timef he descended a ladder and
missed a step, slipping and overcompensating. This resulted
in a severe twist to his left knee.
2.
The applicant was seen initially by a Dr. McCaa and was
later referred to Dr. Gary Larsen.
Dr. Larsen initially
treated him on September 6, 1988 and indicated the applicant
would be off work for approximately two weeks. Thereafter,
Dr. Larsen referred the applicant for physical therapy and a
course of conservative treatment was pursued over the next
year. When Mr. Hoffman's knee did not improve, Dr. Larsen
suggested diagnostic arthroscopy which was performed on
December 20, 1988.
This procedure revealed a torn medial
meniscus, which was repaired on December 28, 1988 and
indicated that the applicant would be ready for a full duty
release on approximately February 6, 1989.
3. On January 24, 1989, the applicant slipped and fell on
some ice while on his way to physical therapy. He was treated
for this condition by Dr. Poulsen Dr. Poulsen's notes
indicated that the applicant injured his midback, coccyx, left
foot, right wrist and shoulder and both knees.
He was
diagnosed as having multiple contusions with a back strain.
X-rays were taken at that time and were found to be normal.
On February 22, 1989, Mr. Hoffman reported to Dr. Larsen that
he was suffering from headaches as a result of this fall. At
this point, Dr. Larsen began treating the applicant for
symptoms suffered from the fall. Dr. Larsen indicated that
the applicant's shoulder problem represented a strain type of
injury and he was sent to physical therapy for the shoulder as
well as for the original problems with the left knee.
In
April of 1989, Dr. Larsen felt that the applicant might be
able to return to work in about a month.
4. The last visit to Dr. Larsen apparently took place on June
12, 1989. At that time, Dr. Larsen's notes indicated that he
felt he had done all he could to improve Mr. Hoffman's
condition. As a result, Mr. Hoffman transferred his primary
care to Dr. Alan T. Newman, at the University of Utah Medical
Center. Dr. Newman suggested a conservative care again and
some possible additional diagnositic arthroscopy. When Mr.
Hoffman's condition did not improve as of August 1989, Dr.
Newman suggested a procedure with surgery. Additional surgery
was denied at that time.
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5. On October 3, 1989, Mr* Hoffman reinjured his knee while
apparently getting out of a chair* On November 14, 1989, Dr.
Newman rated Mr. Hoffman as having a 5% whole man impairment
but he was not able to return to work at that time.
In
February 1990, the surgical procedure suggested by Dr. Newman
for the applicant's knee was apparoved and carried out on
March 2, 1990. Dr. Newman found that the applicant was stable
as of June 5, 1990 as it related to his knee. Although the
applicant's problems with his knee appeared to be resolving,
he continued to have difficulties with his shoulder.
In
February 1990, Dr. Newman gave Mr. Hoffman a steroid injection
in the shoulder. Mr. Hoffman indicated he felt he had had a
severe allergic reaction to that injection which required
hospitalization. Dr. Newman requested a CT arthrogram of the
shoulder which was apparently read as normal. Dr. Newman
referred Mr. Hoffman to Dr. Digre because of the allergic
reaction. Dr. Digre requested an MRI, but before that could
be accomplished, the applicant was admitted to the emergency
ward with what appeared to some kind of a seizure problem.
The applicant was taken by ambulance to St. Marks Hospital and
then transported in the middle of the night to the University
of Utah Medical Center. The diagnosis from the hospital stay
is contained in the discharge diagnosis.

6. Because of the ongoing difficulties in trying to resolve
appropriate treatment
for the applicant, the Workers
Compensation Fund of Utah referred the applicant to Drs.
Nathaniel Nord and Boyd Holbrook in November of 1990. At that
time, they rated the applicant's condition as being stable,
indicating that he had a 5% permanent partial impairment of
the left lower extremity as a result of the industrial injury.
They also assigned a 5% impairment of the whole person to
apparent neurological problems which developed from the slip
and fall in January of 1989.
They did not assign any
permanent impairment to either the applicant's right knee or
right shoulder as a result of the industrial injuries or the
slip and fall in January of 1989. They did allow temporary
total disability to the date of September 7, 1990, although
they indicated that an earlier termination date was
justifiable.
Pursuant
to that report, the
Workers
Compensation Fund of Utah submitted a Compensation Agreement
to the applicant and his attorney for signature and proceeded
to advance the monies due to the applicant to that agreement,
although the Compensation Agreement was never signed.
To
date, the Workers Compensation Fund of Utah has paid
$40,638.25 in compensation benefits to the applicant.

7. At this time, the applicant disputes the fact that there
is no permanent impairment to his right shoulder and also
claims entitlement to additional temporary total disability
based on treatment for the right shoulder. In addition, the
applicant is claiming additional medical care for the shoulder
problem which has been denied at this point by the Workers
Compensation Fund of Utah. The Applicant also disputes that
there is no impairment to his right knee and contends that he
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has ongoing neurologic difficulties associated with the
steroid injections administred in February 1990. The parties
would therefore request that a medical panel be assigned to
address the issue of permanent partial impiarment as it
relates to his shoulder injury, his right kneef neurological
problems, addtional
temporary total disability
beyond
September 7, 1990, and medical treatment beyond that date.
8. It is further agreed between the parties that in the event
objections are filed to the medical panel report, the
defendants shall have the opportunity of presenting video
taped evidence as it concerns the applicant's actual physical
abilities, pending, of course, provision of a copy of the said
evidence to the applicant and his counsel.

THE MEDICAL PANEL REPORT:
The medical panel consisted of Chairman, Dr. M. Thomas, a neurologist,
and Dr» A. Smoot, an orthopedist. The panel report notes that the applicant felt
the medical problem that concerned him the roost was the neurologic problems that
he has been experiencing. Per the report, the second main concern that he had
was his right shoulder. The applicant described to the panel problems with his
hearing, vision problems (including double vision, problems when exposed to
bright light, peripheral halucinations and right eye focusing difficulties),
right-sided headaches aggravated by bright light, episodes of difficulty
breathing with coughing and chest pain, and some cognitive problems (difficulty
spelling, writing, remembering, and doing coordinated activities). With respect
to the right shoulder, the applicant described a drooping sensation with a hot
burning feeling with activity. The applicant indicated that he felt pain and
numbness in the arm with tingling in the hand when he tried reaching backwards.
He described right hand swelling and pain radiating into the shoulder blade and
chest on the right side. The applicant stated that his right knee was worse than
the left knee, but that both were painful with certain activities.
The panel decided to have a number of tests performed.
Psychologic
testing was done with review by Dr. R. Burgoyne, a psychiatrist, who then
consulted with the panel. An audiogram was done and opthamologic testing as
well. An MRI scan of the brain was also done. After reviewing the testing and
the medical records, and examining the applicant, the panel found that the
applicant had a significant amount of impairment. Although the panel does not
really discuss its conclusions at length, per the impairment chart, it appears
that the panel determined that the neurological problems that the applicant has
experienced are related to the reaction he had to the right shoulder steroid
injection he received in February 1990. The panel rated the impairment resulting
from the industrial accident as follows:
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1.

visual (partial optic atrophy)

14% whole person

2.

psychiatric

10% whole person

3.

right shoulder

5% whole person

4*

left knee

4% whole person

5-

right knee

2% whole person

6'.

right facial nerve (residual pareisis) 2% whole person

The impairment related to the right facial nerve is listed as both preexisting and as all related to the industrial accident. The medical panel noted
in its report that it presumed that the injury to the right shoulder, and the
neurological problems resulting from treatment of the right shoulder, were
related to the September 2, 1988 industrial injury, because these problems
resulted due to the pursuit of treatment for the industrial injury. However, the
panel noted that, if this was incorrect legally, an adjustment in the
apportionment of the impairment might be in order. The panel found no additional
temporary total compensation due beyond that which has already been paid.
CONCLUSIONS OF LAW:
No objections to the medical panel report were filed. In a letter dated
May 4, 1992, counsel for the applicant pointed out the panel's apparent error in
indicating that the right facial nerve impairment was both industrial and preexisting. Counsel notes that he believes the panel meant to indicate that the
impairment was related to the industrial accident, but acknowledges that opposing
counsel could request clarification from the panel if there was disagreement with
this analysis. As of the date of issuance of this order, no response to the May
4, 1992 letter was filed by counsel for the defendants and thus the ALJ presumes
that counsel for the defendants agrees that the 2% whole person related to the
right facial nerve was meant to be apportioned as industrial impairment.
Clearly the medical panel has made some legal conclusions in its
analysis and this is not really appropriate as it not within the panel's area of
expertise. At the same time, the ALJ realizes that the panel was having some
difficulty in apportioning the impairment without making some kind of presumption
with respect to the compensability of the right shoulder injury. The parties
have indicated no objection to the panel's presumption and the ALJ has made a
quick review of Larson's on the point of law involved and feels that the panel
has followed the coventional legal approach in finding the right shoulder injury
to be compensable (see A. Larson, Workmen's Compensation, Section 13.13 (Desk
Ed.)). There being no objections to the medical panel report, the ALJ finds that
the impairment listed above is all attributable to the September 2, 1988
industrial accident.
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BENEFITS DUE:
The panel found that the temporary total compensation due is what the
Fund has already paid (from September 2, 1988 through September 7, 1990 or
105.142 weeks x $333.00, or $35,012.29). The impairment rated by the panel comes
to a combined total of 32% whole person (per the AMA Guides to the Evaluation of
Permanent Impairment, 3rd Ed. revised, Combined Values Chart). The total in
permanent impairment benefits payable is thus $22,863.36 (312 weeks x .32 = 99.84
weeks x $229.00). Total compensation due is thus $57,875.65 ($35,012.29 TTC +
$22,863-36 PPI). The Fund has already paid $40,638.25 per the stipulation and
thus $17,237.40 remains due and owing ($57,875.65 - $40,638.25). As of June 6,
1992, 91 weeks of the remaining PPI due is accrued and due and payable in a lump
sum, plus interest. The ALJ will presume that if the attorney generated any
benefits prior to the issuance of this order, that he has been paid for the
amount generated. Therefore, the ALJ will figure the attorneys fee based on the
amount generated since the date of the stipulation ($17,237.40). Per Industrial
Commission rule R568-1-7, the attorney's fee is 20% of the first $15,000.00
($3,000.00) + 15% of the remainder ($335.61), or $3,335.61.

ORDER:
IT IS THEREFORE ORDERED that the defendants, True Flo Mechanical System,
Inc./Workers Compensation Fund of Utah, pay the applicant, Denny Hoffman,
temporary total compensation at the rate of $333.00 per week, for 105.142 weeks,
or a total of $35,912.29 for the period of temporary total disability related to
the September 2, 1988 industrial accident from September 2, 1988 through
September 7, 1990. That amount has already been paid per stipulation.
IT IS FURTHER ORDERED that the defendants, True Flo Mechanical System,
Inc./Workers Compensation Fund of Utah, pay the applicant, Denny Hoffman,
permanent impairment benefits at the rate of $229.00 per week, for 99.84 weeks
or a total of $22,863.36 for the 32% whole person impairment resulting due to the
September 2, 1988 industrial accident. As of June 6, 1992, $20,839.00 is accrued
and due and payable in a lump sum, plus interest at 8% per annum, and less the
attorney fees award to be made below.
IT IS FURTHER ORDERED that the defendants, True Flo Mechanical System,
Inc./Workers Compensation Fund of Utah, pay all medical expenses incurred as the
result of the September 2, 1988 industrial accident; said expenses to be paid in
accordance with the medical and surgical fee schedule of the Industrial
Commission of Utah.
IT IS FURTHER ORDERED that the defendants, True Flo Mechanical System,
Inc./Workers Compensation Fund of Utah, pay M. David Eckersley, attorney for the
applicant, the sum of $3,335.61 for services rendered in this matter, the same
to be deducted from the aforesaid award to the applicant, and to be remitted
directly to the office of M. David Eckersley.
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IT IS FURTHER ORDERED that any Motion for Review of the foregoing shall be
filed in writing within thirty (30) days of the date hereof, specifying in detail
the particular errors and objections, and, unless so filed, this Order shall/be
final and not subject to review or appeal*
.^7

Barbara Elicerio
Administrative Law Judge

Certified by the Industrial Commission
of Utah, Salt Lake Cijtv, Utah* this
^eiJ
day of ( 4A^*S
,1992,
ATTEST

Patricia O, Ashby
Commission Secretary
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CERTIFICATE OF MAILING

I certify that on June
1992, a copy of the
attached Findings of Fact, Conclusions of Law and Order, in the
case of Denny Hoffman, was mailed to the following persons at the
following addresses, postage paid:
Denny Hoffman
4530 South 1300 West
Murray, UT 84123
M. David Eckersley
Attorney at Law
175 East 400 South,
SLC, UT 84111

Suite 900

Janet L- Moffitt
Attorney at Law
Workers Compensation Fund of Utah
560 South 3 00 East
SLC, UT 84111
Erie V. Boorman
Administrator
Employers Reinsurance Fund
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'Wilma Burrows
Adjudication Division
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DEC 2 6 2006
UTAH LABOR COMMISSION '
ADJUDICATION DIVISION i

DENNY CARRADINE,
Petitioner,

CLYDE, SNOW,
SESSIONS & SWENSON

ORDER OF DISMISSAL
Case No. 05-0292

vs.

Judge: DEJJDRE MARLOWE

TRUE FLO MECHANICAL SYS INC
and/or EMPLOYERS REINSURANCE
FUND; WORKERS COMPENSATION
FUND,
Respondent.

On July 31,2006 I issued Findings of Fact and Interim Order referring the case to a
medical panel. By copy of a letter dated October 2, 2006 I notified Mr. Carradine that his case
was being sent to Dr. Alan Goldman as chair of the panel.
Dr. Goldman's office made diligent efforts to schedule an evaluation for Mr. Carradine at
a time convenient for him. Dr. Goldman's assistant left three messages asking him to return the
call in order to schedule an appointment. Mr. Carradine did not return the call.
Dr. Goldman's office then informed me that they had not been successful in contacting
Mr. Carradine. I requested Dr. Goldman's office to schedule an appointment and notify Mr.
Carradine of the appointment in writing. Joyce McNeill, R.N. of Dr. Goldman's office then
wrote a letter to Mr. Carradine on November 22, 2006 notifying him that an appointment had
been scheduled on December 1,2006 at 9:30 am. On November 30, 2006 (less than 24 hours
prior to the scheduled appointment) an unidentified female left a message at Dr. Goldman's
office indicating that he would not appear for the appointment.
Mr. Carradine has wasted Dr. Goldman's time and resources and also that of the
Adjudication Division, which has paid a no-show fee for Mr. Carradine's missed appointment in
addition to Dr. Goldman's time in reviewing the case. Apparently Mr. Carradine is unable or
unwilling to comply with litigation requirements at this time.
Based on the foregoing:
IT IS HEREBY ORDERED that the "Application for Hearing" filed by Denny Carradine
against True Flo Mechanical Sys Inc, Employers Reinsurance Fund, and Workers Compensation
Fund is dismissed without prejudice, meaning that he can file another application for hearing in
the future when he is prepared to comply with litigation requirements.
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DATED this

day of December 2006

Deidre Marlowe
Administrative Law Judge

CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the attached Order of Dismissal was mailed by
prepaid U.S. postage on this ^ L d a y of December 2006, to the persons/parties at the following
addresses:
Shawn W. Potter
Tesch Law Offices
P.O. Box 3390
Park City, UT 84060
Edwin C. Barnes
Clyde Snow Sessions & Swenson
201 S. Main Street, #1300
Salt Lake City, UT 84111
Hans M. Scheffler
Legal Department, Workers' Compensation Fund
392 E. 6400 S.
Salt Lake City, UT 84107

UTAH LABOR COMMISSION

Clerk, Adjudication Division
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